
In the fall of 2014, the Workers’ Compensation Appeals Board 
(WCAB) issued two decisions which drastically streamlined the 
medical treatment dispute resolution process and created a series 
of bright line rules.  The decisions have drastically reduced the fre-
quency of medical treatment decisions being made by Workers’ 
Compensation Judges (WCJs).  However, the net effect may be an 
upward spike in administrative costs for employers, with being less 
treatment for injured workers and a legislative backlash. 
 
In 2012, as its latest effort in comprehensive workers’ compensa-
tion reform, the Legislature enacted Senate Bill 863.  The bill creat-
ed two new administrative systems whose purpose was to divest 
the WCAB of jurisdiction over matters perceived to require special-
ized expertise.  The first system targeted medical billing fee dis-
putes by creating an Independent Bill Review (IBR) process.  The 
second system, Independent Medical Review (IMR), was designed 
as a limited appeal process to complement the Utilization Review 
(UR) system created by Senate Bill 228. 
   
Prior to SB 228 when a dispute arose between an employee and 
the employer regarding whether treatment was reasonable and 
necessary to cure or relieve the effects of the industrial injury, both 
parties would secure medical reports from doctors and a judge 
would decide whether treatment was appropriate and, if so, in what 
form.  This lead to widely disparate treatment being provided for 
identical types of injuries. 
 
To cure this inequity, SB 228 made it mandatory that each employ-
er establish a UR program which would apply the same Medical 
Treatment Utilization Schedule (MTUS) to decide if treatment was 
medically appropriate.  As it eventually evolved after subsequent 
“reform” efforts, an employer’s only remedy to dispute treatment 
requested by a treating physician was UR.  If an employee disputed 
the UR decision to deny, alter or modify a treatment request, he or 
she could request a Qualified Medical Examiner (QME) to address 
the issue.  A WCJ would then make the ultimate decision between 
the UR decision and an examining doctor’s opinion.  This again led 
to inconsistent results.  Many WCJs were reluctant to follow the 
opinions of a non-examining UR physician over those of the treat-
ing physician or an examining QME.  Injured workers and their at-
torneys made every effort to avoid UR decisions.  The strict appli-
cation of timelines and cost involved in litigation made standing by 
a UR decision a risky and often costly decision.  
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In an effort to remove all subjectivity from treatment decisions, the 

IMR process was born.  SB 863 divested the WCAB of jurisdiction 

to decide medical disputes in favor of “medical professionals … 

using evidence-based medicine.”  The idea was to create an appel-

late unit of physicians to decide all UR appeals.  At no point would 

treatment decisions be made by any non-physician (i.e. WCJ).  The 

challenges began immediately. 

 

In Dubon v. World Restoration, Inc. (2014) 79 Cal. Comp. Cases 

1298 [en banc] the WCAB reversed itself and concluded that legal 

issues regarding the timeliness of a UR decision must be resolved 

by the WCAB, not IMR.  If an UR decision is untimely, the WCAB 

must decide whether treatment is reasonable and necessary, other-

wise, the WCAB has no jurisdiction and IMR is an employee’s only 

remedy.  Dubon left unanswered several question. 

  

On November 20, 2014 a Panel of three Commissioners issued 

their Opinion and Order Denying Petition for Removal in the matter 

of Bodam v. San Bernardino County/Dept. of Social Services 

(2014) 79 Cal. Comp. Cases 1519 which answered most of those 

questions.  The case was designated as a Significant Panel Deci-

sion meaning it is controlling authority for all WCAB panels and 

WCJs. 

 

In Bodam, the WCAB concluded that for a UR decision to be con-

sidered timely, it must “comply with all time requirements in con-

ducting UR, including the timeliness for communicating the UR de-

cision.”  The WCAB further concluded that a UR decision untimely 

communicated is untimely.  Finally, the WCAB reaffirmed its earlier 

holdings that when UR is untimely and therefore invalid. Ultimately, 

WCJ can only award treatment if based on the old standard of 

“substantial evidence.”  

 

The effect of Dubon and Bodam is a bright line system: 

 An employer does not get to make any decisions regarding 

treatment requested by a treating physician.  Its only options 

are to authorize the treatment or submit it to UR. 

 If UR certifies the treatment, an employer must authorize it. 

 If UR denies, modifies or alters a treatment request an employ-

ee may appeal it through the IMR system.  In general, failure to 

appeal results in the treatment being denied for a year. 

 If any part of a UR decision is untimely, the entire decision is 

invalid and cannot be used for any purpose. 
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California State Senator Richard Pan introduced SB 863 which 
would limit the use of UR in cases with awards of future medical 
care.  The bill would also require additional disclosure from UR 
reviewers.  While this might seem to be a minor “tweak” the system, 
it could signal the first successful effort to roll back many of the 
changes introduced over the past 12 years.  If the current trends of 
decreased benefit delivery and increased claims costs continue, 
both sides will likely throw their political capital behind another 
“comprehensive reform” bill.  Perhaps working together, pendulum 
can be placed in the middle and the system truly fixed. 
 
 
About the Author: 
Joseph Patrico is CEO of Patrico | Hermanson | Guzman.   
 
At Patrico, Hermanson & Guzman, A P.C., our mission is to provide 
California employers and their insurance carriers with the highest 
quality legal representation before the Workers’ Compensation 
Appeals Board, associated Civil Courts and Courts of Appeal. We 
are committed to the philosophy that legal expertise comes from 
knowledge and knowledge from education. For more than 40 years, 
we have been champions of training our lawyers and our clients so 
together we can achieve best possible case outcomes. 

EMPLOYER SPOTLIGHT 

Page 3 
Volume 7, Issue 10 

May 2015 

15611 Pomerado Rd. | Suite 525 | Poway, CA 92064 
120 Craven Rd. | Suite 207 | San Marcos, CA 92078 

www.palomarhealth.org/corporatehealth  

 

Palomar Health Corporate Health Services has been an  

occupational health partner to San Diego employers since 2004. 

http://www.palomarhealth.org/corporatehealth

